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DETAILED ACTION 

Applicant's request for reconsideration filed 08/31/05 has been entered and 
carefully considered. However, arguments regarding rejections 35 U.S.C 103 have not 
been found to be persuasive, therefore, claims 1 , 3-26 are rejected under the same 
ground rejections as set forth in the office action mailed 06/01/05. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 4-5, 7, 11-15, 21-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Pflueger et al (6123198) in view of Moyer (5,794,773). 

With regard to claims 1 , 4-5, 7,11-15 and 21 -26, Pflueger et al discloses a 
cosmetic container (fig. 2) comprising a foam core (14, at least one recess (38) formed 
in the foam core, a cosmetic composition (lipstick 52) contained in the recess (42) of the 
foam core and a covering material (22) covering at least a portion of the foam core and 
defining an exterior surface of the cosmetic product, the covering material being made 
of vinyl (col. 3, line 42; the cosmetic composition having a cosmetic substance 
contained within a tray (it is noted that lipstick substance contained within a tray or 
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tube). Pflueger does not disclose the cover being made by at least partially foam, a 
snap fastener and a foam hinge connecting the lid and the container. Moyer discloses a 
bowling ball device (figs. 1 and 3) comprising a base (12) forming at least partially of 
foam (28), a cover (14) forming at least partially of foam (30) for securing the balls and 
equipment in place (abstract, lines 3-5), a hinge (24) being formed at least partially of 
foam (col. 3, lines 20-22), the hinge integrally connecting the base and the cover, a 
plurality of recesses (32, 42) being formed in at least the base and the cover, a covering 
material being made of different material than foam covering at least a portion of the 
base, the cover and the hinge (col. 2, lines 66-67 and col. 3, line 1 ); the base and the 
cover each having a snap (18) located thereon. It would have been obvious to one skill 
in the art at the time the invention was made to employ the foam cover, the snap 
fastener as taught in Pflueger et al into the device of Moyer for the purpose of providing 
an effective and convenient way of holding the cosmetic products. 

Claims 8-9 and 19-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Pflueger et al in view of Moyer. 

With regard to claims 8-9 and 19-29, Pflueger et al in view of Moyer disclose a 
cosmetic product comprising all the claimed limitations as discussed above in claims 1 
and 4 except for the material of the cover being Lycra or fabric. It would have been 
obvious to one having an ordinary skill in the art at the time the invention was made to 
employ the material of the cover being Lycra or fabric, since it has been held to be 
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within the general skill of a worker in the art to select a known material on the basis of 
its suitability for the intended use as a matter of obvious design choice. 

Claims 10 and 16-18 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Pflueger et al in view of Moyer et al as applied to claims 1 and 4 above, and further 
in view of Skarne. 

With regard to claims 10 and 16-18, Pflueger et al in view of Moyer disclose a 
cosmetic product in claims 1 and 4 as discussed above except for a mirror being in the 
recess and the foam edges surrounding the mirror and the material of the cover being 
Lycra. Skarne discloses a cosmetic compact (figs. 2-3) comprising a base (28) and a 
cover (26) forming at least partially of foam (col. 2, lines 1-12), a hinge (30) connecting 
the base and the cover and at least one recess (54) forming in the base and the recess 
containing a cosmetic composition, the compact further having a mirror (22) and a 
recess (50) in the cover containing and surrounding edges of the mirror (fig. 3). It would 
have been obvious to one having an ordinary skill in the art at the time the invention 
was made to employ the mirror as taught by Skarne into the cosmetic product of 
Pflueger et al in view of Moyer for the makeup purpose and it would have been obvious 
to one having an ordinary skill in the art at the time the invention was made to employ 
the material of the cover being Lycra, since it has been held to be within the general skill 
of a worker in the art to select a known material on the basis of its suitability for the 
intended use as a matter of obvious design choice. 
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Claims 3 and 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Pflueger et al in view of Moyer as applied to claims 1 and 4 above, and further in view of 
Gueret. 

With regard to claims 3 and 6, Pflueger et al in view of Moyer disclose a cosmetic 
product in claims 1 and 4 as discussed above except for the cosmetic composition 
being directly deposited in the at least one recess. Gueret discloses a cosmetic 
compact (fig. 2) comprising a base (5), a cover (2), the base having at least one recess 
(11c) wherein the cosmetic composition (8) being directly deposited in the recess. It 
would have been obvious to one having an ordinary skill in the art at the time the 
invention was made to deposit the cosmetic composition directly in the recess as taught 
by Gueret into the compact of Pflueger et al in view of Moyer for the intended use 
purpose. 

Applicant has argued that there is no motivation to combine a bowling ball device 
to a cosmetic container, however, it is noted that Moyer's reference is from a different 
art and it has held that a prior art reference must either be in the field of applicant's 
endeavor or, if not, then be reasonably pertinent to the particular problem with which the 
applicant was concerned, in order to be relied upon as a basis for rejection of the 
claimed invention. See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 
1992). In this case, the foam padding of Moyer teaches solving the same general 
problem as applied in the instant application. 



Application/Control Number: 09/902,092 Page 6 

Art Unit: 3732 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robyn Doan whose telephone number is (571) 272- 
471 1 . The examiner can normally be reached on Mon-Fri 8:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on (571) 272-4720. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




